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Answers to Frequently asked Questions  

concerning Land Use Moratoria 
 

A.  Are land use moratoria lawful?  New York State courts have repeatedly upheld 

moratorium resolutions as "valid stopgap or interim zoning measures" when they temporarily 

halt development while a town considers comprehensive zoning changes or adoption of new 

regulations.1   

 

 B.  Can a municipality lawfully enact a moratorium AFTER it has received an application 

to approve a project?    The courts have consistently upheld moratoria enacted after a 

municipality has received an application, as long as the town is not acting in "bad faith" and 

unduly delaying acting on the application.2   

 

 C.  Are there any circumstances where an applicant would have "a legitimate claim of 

entitlement" or "vested right" to the approval it has requested?  In New York State, an owner or 

applicant does NOT obtain a "vested right" to construct or develop a project unless he "has 

undertaken substantial construction AND made substantial expenditures" prior to the effective 

date of a more restrictive zoning ordinance.3   

  

 D.  What is a proper length for a moratorium?  Moratoriums, to be valid, must be 

"reasonable" in length.  Courts have frequently upheld six-month moratoriums, even where they 

are subsequently extended in additional time to allow further study of an issue.4   

    

E.  Does a municiplaity need to comply with SEQRA prior to enacting a moratorium?  

No.  Pursuant to the SEQR regulations, "adoption of a moratorium on land development or 

construction" is a "Type II action" not subject to environmental review.5   

 

                                                 
1   See, for example, Home Depot U.S.A., Inc. v. Village of Rockville Centre, 295 AD2d 426, 743 NYS2d 541 (2d Dept. 2002); 

119 Development Associates v. Village of Irvington, 171 AD2d 656, 566 NYS2d 954 (2d Dept. 1991); McDonald's Corporation 

v. Village of Elmsford, 156 AD2d 687, 549 NYS2d 448 (2d Dept. 1989); Noghrey v. Acampora, 152 AD2d 660, 543 NYS2d 530 

(2d Dept. 1989); West Lane Properties v. Lombardi, 139 AD2d 748, 527 NYS2d 498 (2d Dept. 1988); Dune Associates, Inc. v. 

Anderson, 119 AD2d 574, 500 NYS2d 741 (2d Dept. 1986).  
2  See, for example, McDonald's Corp., supra; West Lane, supra; Dune Associates, supra.  Compare Caruso v. Town of Oyster 

Bay, 250 AD2d 639, 672 NYS2d 418 (2d Dept. 1998), where a zoning amendment enacted after a valid moratorium did not 

apply to a building permit application where the town acted in bad faith in delaying a determination on the permit until the 

change in zoning had been enacted.       
3  See, e.g., Pete Drown Inc. v. Town Board of Town of Ellenburg, 229 AD2d 877, 646 NYS2d 205 (3d Dept. 1996) (emphasis 

added); Ellington Construction Corp. v. ZBA of Village of Hempstead, 77 NY2d 114, 122, 564 NYS2d 1001, 1005 (1990); 

Berman v. Warshavsky, 256 Ad2d 334, 681 NYS2d 303 (AD2 1998).   
4  See, for example, Lakeview Apartments of Hunns Lake, Inc. v. Town of Stanford, 108 AD2d 914, 485 NYS2d 801 (2d Dept. 

1985); also see McDonald's Corp., supra, where a six-month moratorium on the construction of "fast food establishments", 

subsequently extended for an additional six months, was upheld; also see Noghrey, supra, which upheld a six-month moratorium 

on certain development while a town updated its master plan. 
5  See 6 NYCRR § 617.5(c)(30). 
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 F.  What procedures must a municipality follow to enact a moratorium?  A resolution to 

enact a moratorium must follow the same procedures as a request to amend a zoning ordinance.6  

Therefore, if the municipality’s zoning law requires referral of zoning amendments to its 

planning board for a report and recommendation prior to a public hearing, that step must be 

taken.  The municipality must also comply with other applicable procedures, such as notifying 

other government agencies, referral to the county’s planning agency,7 publication of a notice of 

hearing and the conducting of a public hearing,8 and, if enacted, publication of the zoning 

amendment and filing of the local law/resolution in the office of the municipality’s clerk.9              

 

 

                                                 
6  See Temkin v. Karagheuzoff, 43 AD2d 820, 351 NYS2d 141 (1st Dept. 1974), affd 34 NY2d, 357 NYS2d 470 (1974); B & L 

Development Corp. v. Town of Greenfield, 146 Misc.2d 638, 551 NYS2d 734 (Sup. Ct., Saratoga Co. 1990). 
7  See General Municipal Law §§ 239-l and 239-m. 
8  See Town Law § 264(1).  
9 See Town Law § 265.  


